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BRIEF OF DEFENDANT THIRD-PARTY 
PLAINTIFF-APPELLEE-APPELLANT 


During the course of the trial of this case one indisputal)le 
fact was shown. Cases of cargo wliicli had twen stored 
aboard the SS “Green Port” f(>ll while the #4 lower tween 
deck was being di.scliarged and as a result plaintiff suflfereil 
injury. 


The Issues of Negligence, Contributory 
Negligence and Unseaworthiness 

Following all the testimony of witnesses it l)ecaine ap¬ 
parent tliat there was not a .scintilla of evidence to support 
the defendant’s aflirmative <lefen.se of contributory negli¬ 
gence and therefore the defenst* was withdrawn by tlie 
defendant. Third-party defendant’s counsel voiced no ob¬ 
jection although he had an absolute rigid to he heard in 
regard thereto. Upon withdrawal of the defense of con¬ 
tributory neglig(*nce, ])laintifT withdrew that cause of action 
in the complaint whicli sounded in negligence. 

Therefore, in the case of plaintiff against defendant, 
there remained before the Court only the issue of the ves¬ 
sel’s unseaworthiness. 

Plaiidiff’s counsel moved the Court for a directed verdict 
on the issue of unseaw'orthiness of the • ssel and, based 
upon testimony presented, the Court rigldfully determined 
as a mutter of law that the vessel was, in fact, unseaworthy, 
and that there was no factual issue for consideration and 
determination by the jury. Counsel for third-party defend¬ 
ant again did not voice obj*;ction or exception to the 
Court’s granting of plaintiff’s motion for judgment on the 
issue of unseaworthiness. 

The only issues remaining for the jury’s consideration 
were: 

1) damages 

2) the issues raised by defendant third-party plaintiff 
against third-party defendant 
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THE BRIEF OF THIRD-PARTY 
DEFENDANT-APPELLANT 

Third-Party Defendant’s Point I 

fn regard to Appellant’s Point I, the Court’s granting of 
plaintiff’s motion on the issue of unseaworthiness, there 
can be no question but that the vessel was unseaworthy 
at the time ot plaintiff’s accident. ’I'here can be no question 
but that on the morning of March 81, 1971 a condition 
which can most easily be de.scribed as “unstable cargo” 
existed in the lower tween-deck level of tlie SS “Green 
Port”. These facts are unconteste<l. 

In regard to the argument on the issue of plaintiff’s con¬ 
tributory negligence it was withdrawn without objection 
of third-party defendant and there was not any testimony, 
not a scintilla of evidence for a jury to consider if, in fact, 
the defense had not been withdrawn. 

Third-party defendant’s argument in support of the 
withdrawn defense of contributory negligence Imils down 
to the fact that plaintiff was at the .scene of the accident 
when he was injured and therefore may have been guiltv 
of contributory negligence. 

Third-Party Defendant-Appellant’s Point II 

Defendant tliird-party plaintiff respectfully requests 
that it be permitted to adopt the argument of third-party 
defendant-appellant in regard to the excessiveness of the 
jury’s award. 

Third-Party Defendant-Appellant’s P' -int III 

Again in this point, precluding conduct of defendant. Ap¬ 
pellant’s counsel attempts to reargue a factual issue which 
was presented to the jury through the Judge’s charge 
(.')98A) and determined favorably to defendant third-party 






plaintilT. In reganl to tills portion of the .Jinlgo’s chargo, 
no oxcoption was taken. ’ 

I liero is more than sufficient testimony to negate Ap¬ 
pellant’s position. Tlie witness, Mr. Victor l^into de¬ 
scribed as “Safety Man’’ for third-party defendant, testi¬ 
fied that on the morning preceding the accident he in¬ 
spected the cargo in #4 lower tween deck and it was, in 
his ojiinion, properly stowed and absolutelv safe for the 
longshoremen to work He found it properly 

shored and secured. 'I'lie following day, prior to the acci¬ 
dent, the particular cases of cargo according to the testi¬ 
mony of fellow longshoremen (Vosk, I’ratt, Goch, .Menosky) 
were unshored and not secured. It was contended by third- 
party jilaintiir and apjiarently accepted by the Jury, that 
the shoring had, in fact, been in place the day before, but 
had been removed by stevinlore employ*‘es [irior to the 
accident. In addition to Mr. I’into’s testimony, two expert 
witnesses, Mr. William Wheeler, for defendant third-party 
plaintiff, and Mr. I’aul ,1. Keeler, for third-party defend¬ 
ant, were in agreement that the cargo was almost cer¬ 
tainly jiroperly secured during the vessel’s voyage from 
the w.'st coast to Hayonne, New .Jersey, but, nevertlieless, 
at the time of the occurrence the cargo was not in fact 
properly secured and ajiparently the Jury concluded that 
it was unstable and unsbored by or through the actions of 
the longshoremen. 


Both exp<-rts testified that the cargo in question, in ac¬ 
cordance* with good stevedore prae-tices, could have been 
shored and secured either with fencing and shoring or by 
support with lateral cargo. In this case, all the palletized 
cargo was stowed along the athwartship cargo fence and 
other cargo which had been stored in the .square of the 
hatch had been removwl prior to the accident. Both men 
went on to say that good stevedore practices would also 
require that, after the removal of the supporting lateral 
(‘argo, the-boxes in question be either removed and placed 
on the deck for removal from the .ship fortJiwith or be 
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secured in some manner before goinj? ahead witli tlie re¬ 
moval of the remainder of the lateral carf'o along the 
athwartship bulkhead. By the te.stimoiiy in the ease of Mr. 
Goch, Mr. Menosky and Mr. Vosk, and tlie plaintiff, neither 
of these procedures were followtKl. Mr. Wheeler and Mr. 
Keeler also testified that the ship’s officers on watch iluring 
di.scharge operations being conducted by independent 
stevedores would not, by custom and practice in the ship¬ 
ping trade, ent(‘r the hatch being discliarged or in any way 
enter into the dischaige operations unless they w«*re noti¬ 
fied by the stevedore of a condition which required their 
attention. It is well establislied in this Circuit and else- 
where that the stevedore’s warranty of workmanlike serv¬ 
ice encompasses the duty, once a dangcuous condition is 
known either actively or constructively, to either correct 
the condition or di.scontinue work until the dangerous 
condition is made reasonably safe. Furtherniore, the 
breach of this duty casts liability on the stevedore for in- 
demnitv of the shipowner. (Maputo v. United States Lines, 
Co., 311 F2d 413, 413 (2 Cir.), cert, denieil, 374 F.S. 833. 

Knowledge of the dangerous condition on the part of the 
steve<lore sufficient to give rise to indemnity to the ship¬ 
owner may be either actual or constructive. 

Differentiating and distinguishing the facts of this case 
from those in the cases cited in third-party defemlant’s 
brief. Point III, regarding preclusionary conduct, it was 
the testimony of third-party defendant’s Safety Director, 
referred to al)ove, that the cargo in question was properly 
shored and secured the day prior to the accident. P’urther- 
inore, it was the testimony of third-party defendant’s 
expert witness, Mr. Keeler, and the testimony of defend¬ 
ant and third-party plaintiff’s expert witness, Mr. Wheeler, 
that the dangerous condition of the tiered cargo could 
have been brought into play by the removal of the lateral 
support cargo by the third-party defendant stevedores and 
tliat the actions which created and brought into play this 
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dangerous condition occurred while tlie discharge opera¬ 
tions were under the control, by custom and practice, of 
tlie third-party defendant stevedore. All this testimony 
was presented to the .jury and the question of preclusion- 
aiy cunduct on the part of the shij)owner was clearly 
present(‘d to it by the Judge’s charge. ’I'here was ample 
evidence presented at trial to support the jury’s determina¬ 
tion regarding lack of preclusionary comluct on the part 
of the defendant third-party plaintifT and the jury’s deter¬ 
mination should, tJierefore, not Im* disturbed. 

Third-Party Defendant-Appellant’s Point IV 

Third-party defendant’s contention tliat the jury’s ver¬ 
dict on the tliird-party complaint was against the weight 
of tlie evidence is completely without merit. 

It is stated that there are only two possible versions of 
I’.ow the aceident could have happened and that the ver.sion 
by DeMauio and his witm-sses was incredible and 
that rrO’s version is the only logical version. Yet even 
ITCJ’s V(*rsion as jiointed out above, sufficiently creates an 
issue as to the condition of the stowage of the cargo upon 
the vessel’s arrival and the chang(‘d condition of the cargo 
immediately before the accident. It is argued that the 
the cases which fell “must have lH*en braced or secured 
in order to survive the rough voyage ajid arrival in 
Bayonne in this jMJsition”. Counsel argues, tlierefore, that 
there is no testimony upon which an inference could be 
based that ITO had removed the shoring that was brac¬ 
ing and holding this cas(‘. Vet, the third-party defendant, 
itself, presented .\lr. Binto as a witness to testify to the 
condition before the accident and the plaintiff’s wit¬ 
nesses, who were in the liold prior to and at the time of 
tlie accident testified to the e.\istence of tlie changed con¬ 
dition. He argues that there is no proof that longshore¬ 
men removeil the shoring of the cases of carg) prior to 
the plaintiff’s accident yet it has b<*en clearly established 
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that they were shored before and unshorwl at the time 
of the accident. Further evidence was introduced from 
which the jury would nec<*ssarily have been able to con¬ 
clude that any alteration would have hafl to have been 
affected by the longshoremen into who.se custody the lower 
tween deck of No. 4 hatch had been jilaced for purposes 
of discharge. 

The jury’s verdict is amply supjiorted by the record. 

Conclusion 

The Court acbnl properly in dirr*cting a verdict for 
plaintiff on the issue of imseaworthiness after the de¬ 
fense of contributory negligence liad b(*en withdrawn with¬ 
out objection by third-party defendant and the remaining 
issues were purely factiial and j)roi)er!y within the prov¬ 
ince of the jury accorrling to the law as chargwl by the 
Court. 


Respectfully submitted, 

Bioham Engi^u Jonj-s & Hou.ston 
Attorneys for Defendant and Third-Party 
Plaintiff-Appellee-Appellant Central Gulf 
Steamship Corp. 

John Street 

New York, New York 100.38 


John B. Shiei-ds 
W iLUAM K. Toemey 
Of Counsel 



Court I'res* Fonn No. l-Affldnvit—HJ4 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT _ 

PATRICK DE MAURO, 

Plaintiff-Appellee, 
against 

CENTRAL GULF SS CORP. , 

Defendant and Third-Party 
Plaintiff-Appellee- 
Appellant, 

against 

INTERNATIONAL TFRMIN'L OPERATING 
CO., INC., 

Third-Party Defendant- 
Appel1 ant. 


State of New York, 

County of New York, 

City of Now York—ss.: 

DAVID F. VILSON , being duly sworn, deposes 

and says tliat he is over the age of 18 years. That on the 6th 
day of January ^ 19 75, he served two copies of 

Brief of Defendant and Third-Party Plaintiff- 
Appellee-Appellant on Zimmerman & Zimmerman 

, the attorney s 

for PI aintif f-Appe 1 lee 

by delivering to and leaving same with a proper person in charge of 
their office at l60 Broadway 

in the Borougli of Manhattan , City of New York, between 

the usual business hours of said day. 





Sworn to before me this 
6th day of January , 19 75 


Notary Pid 


1 

■ cw York 


r?.nn County 

Coinn*i.Mua Lxpntji AUrch JU; 





